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‘Motivational’ workplace music may 
motivate lawsuit 
By Dan Eaton 
June 19, 2023 | 6:00 AM PT 

A March 18, 2022 blog post for teambuilding.com 
recommends 22 motivational songs for work.  
(No. 1 is “Eye of the Tiger” from Rocky III.)  The company’s 
marketing coordinator Angela Robinson says employers 
should consider playing motivational music at work 
because “sometimes internal drive falters, and music is a 
quick way for workers to regain energy and passion.”   

Yes, but. . . 

Earlier this month in Sharp v. S&S Activewear, LLC, 
the U.S. Court of Appeals for the 9th Circuit 
addressed “whether music with sexually derogatory and 
violent content, played constantly and publicly throughout 
the workplace, can foster a hostile or abusive environment 
and thus constitute discrimination because of sex,” 
a violation of Title VII, the federal workplace discrimination 
law.  In an opinion written by San Diego-based Circuit Judge M. Margaret McKeown, the court concluded that 
persistently played denigrating music, as with other “auditory offenses,” may constitute an unlawful hostile work 
environment.   

Plaintiffs’ allegations 

Eight former employees — seven women and one man — sued apparel manufacturer S&S Activewear for 
hostile environment sexual harassment based in part on S&S permitting its managers and employees routinely 
to blast allegedly offensive music from commercial-strength speakers placed throughout the company’s 
700,000 square-foot warehouse in Reno, Nevada.   

Stephanie Sharp and the other plaintiffs claimed the songs’ lyrics were sexually graphic and contained terms 
demeaning toward women, who comprised roughly half of the warehouse workforce.  Some male employees 
also were offended.   

The plaintiffs further claimed the music inspired male employees to engage in such abusive conduct as 
pantomiming sexually graphic gestures, yelling obscenities, making sexually explicit remarks, 
and openly sharing pornographic videos.   

S&S management defended the music as motivational.  Despite almost daily complaints, the music continued 
for nearly two years, until litigation loomed.   

Trial judge dismisses music-based claim 

The trial judge concluded plaintiffs’ music-based claim was “fatally flawed” because it was clear from the 
complaint that (1) the music offended both female and male employees and (2) the music did not target any 
specific employee or group of employees.  Playing the music therefore was not the kind of severe or pervasive 
misconduct that may constitute hostile environment sexual harassment.    

(San Diego Union-Tribune) 

https://www.sandiegouniontribune.com/business/story/2023-06-19/motivational-workplace-music-may-motivate-lawsuit
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Court of appeals reverses dismissal, saying music may unlawfully pollute workplace 

The 9th Circuit reversed, rejecting both legal conclusions on which the trial court based its order.  
The appellate court, said Judge McKeown, was not passing judgment on the appropriateness of music in the 
workplace or labeling any particular music genre misogynistic.  The court held only that “the sort of repeated 
and prolonged exposure to sexually foul and abusive music that Sharp alleges” falls within the broad category 
of audible harassment that can violate Title VII.   

That the music was played throughout the warehouse did not neutralize its effect, contrary to the lower court’s 
order.  “Because S&S’s management was unreceptive to complaints, Sharp was forced to tolerate the music 
and the toxic environment as a condition of continued employment.  And even if the ubiquitous music was not 
(and need not have been) targeted toward any particular woman, female employees allegedly experienced the 
content in a unique and especially offensive way.  Whether sung, shouted, or whispered, blasted over 
speakers or relayed face-to-face, sexist epithets can offend and may transform a workplace into a hostile 
environment that violates Title VII.”   

“Equal opportunity harasser” defense rejected 

The court rejected S&S’s “equal opportunity harasser” defense.  “An employer cannot find a safe haven by 
embracing intolerable, harassing conduct that pervades the workplace.”  Ruling otherwise, 
said Judge McKeown quoting other courts, would “offer boorish employers a free pass to discriminate against 
their employees specifically on account of gender just because they have tolerated pervasive but 
indiscriminate profanity as well” and “give new meaning to equal opportunity.”  The coexistence of male and 
female plaintiffs does not necessarily doom a hostile work environment claim.   

Though no reported California case has addressed the specific issue of music-as-harassment, 
California courts applying California’s Fair Employment & Housing Act almost certainly would reach the same 
result.  The logic of the ruling also extends to music whose lyrics denigrate based on race and other protected 
classifications.   

A steady stream of sexually demeaning language may create an unlawful hostile work environment.  
The latest ruling confirms that is equally true when the polluted stream is set to music.   

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his practice 
focuses on defending and advising employers.  He also is an instructor at the San Diego State University 
Fowler College of Business where he teaches classes in business ethics and employment law.  He may be 
reached at eaton@scmv.com.  His Twitter handle is @DanEatonlaw.   
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