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ABC independent contractor test rule 
retroactive 
By Dan Eaton 
February 1, 2021 | 10:36 AM 

The California Supreme Court just ruled that its landmark 
2018 Dynamex ruling, announcing a three-part ABC test 
companies must satisfy to classify workers as independent 
contractors exempt from California wage rules, 
applies retroactively to all claims that were not finally 
resolved before the date of that ruling.  The latest ruling 
may expose some entities whose use of independent 
contractors fails the strict ABC test to years of added 
liability that would have been avoided had the use of those 
workers been subjected to the more flexible independent 
contractor test used to determine worker eligibility for 
workers’ compensation benefits. 

The state high court issued its ruling in response to a 
request for guidance from the federal 9th Circuit Court of 
Appeals in an ongoing case brought against Jan-Pro Franchising.  The California Supreme Court is the 
ultimate authority on questions of California state law. 

In Dynamex, the California Supreme Court considered what it means for a hiring entity “to suffer or permit” 
a worker to work, thereby making the worker an employee entitled to the minimum wage, overtime, 
and other rights under the state’s wage orders.  The court ruled that a worker is presumed to be an employee.  
A hiring entity may overcome that presumption only if it shows the worker:  (A) performed the work relatively 
free of the control and direction of the hiring entity; (B) performed work “outside the usual course of the hiring 
entity’s business;” and (C) was “customarily engaged in an independently established trade, occupation, 
or business of the same nature as the work performed for the hiring entity.” 

In its recent decision, the California Supreme Court concluded that, even though the ABC test imposed a new 
interpretive framework for California’s wage rules, the rule announced in Dynamex is properly applicable to all 
cases not yet final when the ruling was announced.  That is because unlike laws passed by the legislature, 
a judicial interpretation of law is considered “an authoritative statement” of what the law has always been, 
including the meaning of the longstanding “suffer or permit to work” language in California’s wage orders 
governing the scope of employment relationships. 

Jan-Pro argued that the Dynamex ruling should only be applied prospectively because the California Supreme 
Court applied the ABC rule for the first time in that case; neither Jan-Pro nor any other employer could 
reasonably have anticipated the new test.  But it was for the very reason that Dynamex addressed what 
lawyers call a question of first impression — one the high court had never answered before — that no 
employer could reasonably have relied on the question being answered differently, according to the court.  
Dynamex did not overrule an earlier decision applying a different test to determining whether a worker has 
been properly classified as an independent contractor under the wage orders. 

  

(San Diego Union-Tribune) 

https://www.sandiegouniontribune.com/business/story/2021-02-01/abc-independent-contractor-test-rule-retroactive
https://www.sandiegouniontribune.com/business/story/2021-02-01/abc-independent-contractor-test-rule-retroactive


Page 2 of 2 

It didn’t matter to the court that employers could not have foreseen the exact ABC test announced in Dynamex.  
The court pointed out that the three elements of the ABC test are “prominent factors” in the more flexible test 
the California Supreme Court has long used to determine whether a worker was a bona fide independent 
contractor ineligible for workers’ compensation benefits. 

Public policy considerations also favored applying the Dynamex rule retroactively as usual.  
Applying the court’s “interpretation of the suffer or permit to work definition adopted in Dynamex only 
prospectively would potentially deprive many workers of the intended protection of wage orders to which they 
have been improperly denied, as well as permit businesses to retain the unwarranted advantages of 
misclassification” over competitors who classified comparable workers as employees. 

The opinion closed by underscoring the limited number of cases retroactive application of Dynamex would 
affect because of “the constraints imposed by the statute of limitations,” which is three years for claims of 
unpaid wages plus an additional year for claims for wrongfully withheld wages under California’s Unfair 
Competition Law.  But that means companies sued for claims related to worker misclassification within 
four years of the April 2018 Dynamex decision – including cases filed this year and early next year – 
still will face some liability they otherwise may have avoided. 

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his practice 
focuses on defending and advising employers.  He also is an instructor at the San Diego State University 
Fowler College of Business where he teaches classes in business ethics and employment law.  He may be 
reached at eaton@scmv.com.  His Twitter handle is @DanEatonlaw.   

 
 
 


