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Alternative to ABC independent 
contractor test is no safe haven 
By Dan Eaton 
April 12, 2021 | 9:24 AM PT 

The California Employment Development Department 
assessed Vendor Surveillance Corporation $278,692 
in unemployment insurance taxes after finding the 
company should have classified project specialists in 
2011-2013 as employees rather than independent 
contractors. 

VSC appealed, recently persuading the San Diego 
division of the court of appeal that AB 5’s strict ABC 
independent contractor test did not apply.  But relief 
from the ABC test wasn’t enough. 

Background 

Project specialists inspect parts supplied by outside vendors to aerospace manufacturers, 
a process called source inspection.  VSC maintains a database of project specialists whom VSC 
contacts when a manufacturer needs part-time, on-demand source inspection.  The manufacturer 
selects from among interested project specialists.   

The written agreement between VSC and the project specialists expressed their mutual 
understanding that project specialists worked as independent contractors.   

After a project specialist sought unemployment insurance benefits, the EDD audited VSC’s use of 
project specialists from 2011-2013.  The tax assessment followed.  VSC appealed. 

But which independent contractor test applied? 

The Borello factors and the Dynamex/AB 5 ABC Test 

In 1946, the California Supreme Court adopted a flexible independent contractor test for 
unemployment insurance tax assessments that the state high court later applied in its 1989 Borello 
ruling in the context of workers’ compensation. 

All of the Borello factors need not favor independent contractor status.  Instead, the court focuses 
primarily on the hiring entity’s right to control the means of accomplishing the work and then weighs 
whether: 

(a) the worker is engaged in a distinct business; 

(b) in the locale where the work is performed, the work is usually done by a specialist without 
supervision; 
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(c) the work is highly skilled; 

(d) the worker provides the tools and works offsite; 

(e) the work is intermittent or continuous; 

(f) the worker is paid by the hour or by the project; 

(g) the work is part of the hiring entity’s regular business; 

(h) the parties believe they are engaged in an independent contractor relationship.   

In its 2018 Dynamex ruling, the California Supreme Court adopted a strict ABC independent 
contractor test, whose factors resemble three of the Borello factors, for purposes of the state’s wage 
regulations.  A worker may not be classified as an independent contractor unless the hiring entity 
proves the worker:  (A) performed the work relatively free of the hiring entity’s control and direction; 
and (B) performed work “outside the usual course of the hiring entity’s business”; 
and (C) was “customarily engaged in an independently established trade, occupation, or business of 
the same nature as the work performed for the hiring entity.”  The legislature extended the ABC test 
to unemployment insurance tax assessments in AB 5. 

The ruling 

San Diego Superior Court Judge Timothy Taylor concluded VSC failed both tests. 

The court of appeal agreed with VSC that only the Borello test applied.  Dynamex, while applying 
retroactively, applies only to alleged wage violations.  AB 5, while expanding the ABC test to 
unemployment insurance tax assessments, only applies in that context to work performed since 
January 1, 2020. 

The court then applied the Borello factors and upheld Judge Taylor’s finding against VSC. 

There was evidence VSC controlled how project specialists performed their work, 
including mandating they pass ethics and safety tests; prescribing the form used to report their 
inspection results; and requiring specialists to redo work without pay where too many defective parts 
escaped their detection. 

VSC’s right to terminate the contract without cause on 30 days’ notice was further evidence of its 
control.  “Project specialists work only when VSC contacts them about a potential project.  
Even with a 30-day notice period, a right to discharge without cause would reasonably be expected to 
compel a project specialist desiring future assignments to obey VSC’s directives.” 

The few project specialists who had established separate businesses generally had no employees 
besides the project specialist and no clients besides VSC. 

The project specialists also were paid by the hour, not by the project.  “[C]ommon experience teaches 
that a worker who receives hourly wages is likely (but not necessarily) an employee, and a worker 
who receives payment by the task is likely (but not necessarily) an independent contractor.” 

The court also rejected VSC’s argument that the core of its business was merely “maintaining a 
database of highly skilled self-employed project specialists.”  The court pointed to a recent appellate 
ruling rejecting Uber’s “strikingly similar” assertion that it merely provided a platform to connect 
drivers and riders. 
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The court acknowledged the work was highly skilled.  And then there was the written agreement.  
But “[c]ourts ignore the parties’ characterization if their actual conduct establishes a different 
relationship.” 

The two factors that favored an independent contractor relationship did not outweigh the many others 
pointing the other way. 

The lesson 

Companies assume at their peril their classification of workers as independent contractors is legally 
safe if the ABC test does not apply for whatever reason. 

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his 
practice focuses on defending and advising employers.  He also is an instructor at the San Diego 
State University Fowler College of Business where he teaches classes in business ethics and 
employment law.  He may be reached at eaton@scmv.com.  His Twitter handle is @DanEatonlaw.   
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