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Best practices for new phase of 
pandemic 
By Dan Eaton 
April 25, 2022 | 6:00 AM PT 

The pandemic is not over, but it seems to be entering a 
new phase.  Only in retrospect will we know the duration of 
the latest phase and whether it is the beginning of a return 
to pre-pandemic normalcy or the beginning of a bump, 
a wave, or something else. 

Here are practices an employer should consider adopting, 
regardless of how the law responds to this uncertain new 
phase. 

Focus on training 

On April 21, the California Occupational Safety and Health 
Standards Board adopted streamlined COVID-19 
emergency temporary standards (ETS).  The revised ETS will be effective from early May through the end of 
this year.  The Division of Occupational Safety and Health (Cal-OSHA) posts regularly updated FAQ providing 
guidance on the ETS which employers periodically should review. 

The ETS continue to require employers “to provide effective training and instruction to employees” in 10 areas, 
but don’t say how such training should be given. 

The ETS require employers to instruct their employees about how to participate in identifying and evaluating 
COVID-19 hazards in their workplaces.  To satisfy this mandate, an employer should consider hosting a virtual 
or in-person meeting to explain what it has done to keep the workplace safe and healthful.  The employer 
should then ask employees to identify potential hazards that may have been overlooked and their ideas about 
how to address those hazards. 

Employers also must educate their employees about COVID-19-related benefits to which employees may be 
entitled, including legally mandated leave, such as Supplemental Paid Sick Leave, and the employer’s own 
policies.  Employers should consider distributing the FAQ link from the California Employment Development 
Department along with relevant employer policies. 

A third area in which employers must provide training is about how employees may access COVID-19 testing 
and vaccination “and the fact that vaccination is effective at preventing COVID-19, protecting against both 
transmission and serious illness or death.”  No provision of the ETS requires that employers mandate that their 
employees be vaccinated.  Employers may fulfill this educational requirement by distributing posted information 
from the California Department of Public Health or the federal Centers for Disease Control and Prevention. 

  

(San Diego Union-Tribune) 

https://www.sandiegouniontribune.com/business/story/2022-04-25/best-practices-for-new-phase-of-pandemic
https://www.dir.ca.gov/dosh/coronavirus/COVID19FAQs.html?msclkid=bb2c9326c1b811ec90e0fbd192f4d5d5#controls
https://edd.ca.gov/en/about_edd/coronavirus-2019/faqs/disability-paid-family-leave
https://www.cdph.ca.gov/Programs/CID/DCDC/CDPH%20Document%20Library/COVID-19/Busting-Myths-with-facts-ADA.pdf
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/safety/safety-of-vaccines.html
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The right way to adopt a workplace vaccine policy 

The law mandates worker vaccination only in high-risk employment settings, such as health care and 
education.  Neither the California Department of Fair Employment and Housing nor the U.S. Equal 
Employment Opportunity Commission (EEOC) takes a position on whether employers more generally may or 
should mandate vaccination of their workplaces.  That said, there is an emerging legal consensus that a 
private, nonunion employer may require its employees to get vaccinated as long as exceptions are made for 
employees with excludable disabilities and medical conditions and for employees with bona fide religious 
objections. 

Whether an employer mandates or merely encourages vaccination, the Los Angeles County Department of 
Public Health has posted a useful document entitled “Best Practices to Prevent COVID-19:  Guidance for 
Businesses and Employers” that was just updated on April 1.  The agency writes: “Make it easier for your 
employees to get fully vaccinated and boosted by providing paid time off to get vaccinated and to recover from 
any post-vaccination side-effects.  Consider offering rewards such as additional paid time off or cash bonus 
payments, and/or implementing policies that require employees to be fully vaccinated and boosted against 
COVID-19.”  An employer should be careful not to exclude those with medical or religious exemptions from 
vaccination from any rewards that may be offered for vaccination. 

The EEOC says a best practice for an employer “introducing a COVID-19 vaccination policy and requiring 
documentation or other confirmation of vaccination” is to “notify all employees that the employer will consider 
requests for reasonable accommodation based on disability on an individualized basis.”  The same is true for 
requests for reasonable accommodation based on a religious objection. 

The EEOC has posted a form the agency requires its own employees requesting a religious exemption to 
complete and that agency officials further complete in reviewing the request.  An employer should consider 
using that form as a template and customize it. 

Adopting these best practices will help limit COVID-19-related legal risks in the workplace. 

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his practice 
focuses on defending and advising employers.  He also is an instructor at the San Diego State University 
Fowler College of Business where he teaches classes in business ethics and employment law.  He may be 
reached at eaton@scmv.com.  His Twitter handle is @DanEatonlaw.   
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