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Column:  Paying student-athletes 
for play 
By Dan Eaton 
July 5, 2021 | 6:00 AM PT 

The U.S. Supreme Court’s recent decision 
in an antitrust challenge to National 
Collegiate Athletic Association 
compensation rules brings college athletes, 
at least in revenue-generating sports, closer 
to being treated as employees. 

Justice Neil Gorsuch wrote for a unanimous 
court in NCAA v. Alston that the NCAA 
could not prohibit its member schools from 
providing “education-related” benefits to 
their student-athletes, such as payments for 
things like computers and tutoring. 

The NCAA, a collective of about 1,100 schools, enjoys an undisputed buyer’s monopoly in the market 
for the services of student-athletes.  Current and former FBS football and men’s and women’s 
Division I basketball players demonstrated that the challenged NCAA rules have the anticompetitive 
effect of suppressing wages for their services.  The NCAA argued those restrictions promote 
competition in the marketplace for sporting events by preserving “amateurism, which in turn widens 
consumer choice by providing a unique product — amateur college sports as distinct from 
professional sports.” 

In siding with the student-athletes, the high court affirmed the lower courts’ conclusion that, 
unlike paying professional-level cash benefits, providing education-related benefits to student-athletes 
would not blur the line between college and professional athletes and thereby depress the market 
demand for college sports. 

The ruling gives the NCAA considerable leeway, within reason, in determining the scope of 
education-related benefits.  The NCAA, for example, is “free to forbid in-kind benefits unrelated to a 
student’s actual education; nothing stops it from enforcing a ‘no Lamborghini’ rule.” 

This limited antitrust ruling may transform the relationship between student-athletes and their schools. 

In a 1984 ruling unrelated to student-athlete compensation, the Supreme Court acknowledged 
the “revered tradition of amateurism in college sports.”  That led most lower courts to reject 
student-athletes’ claims to employment status.  Justice Gorsuch, however, said the comment was a 
mere “aside” of no legal import, especially given the dramatic changes in the market realities of 
college sports in the decades since.   
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In a forceful concurring opinion, Justice Brett Kavanaugh, the court’s ideological center, expanded on 
this point.  “[T]he NCAA and its member colleges maintain important traditions that have become part 
of the fabric of America. ... But those traditions alone cannot justify the NCAA’s decision to build a 
massive money-raising enterprise on the backs of student-athletes who are not fairly compensated. 
Nowhere else in America can businesses get away with agreeing not to pay their workers a fair 
market rate on the theory that their product is defined by not paying their workers a fair market rate. ... 
The NCAA is not above the law.” 

That passage simultaneously speaks the language of the law of antitrust and the law of the 
workplace. 

This ruling does not necessarily mean all student-athletes will be treated as employees.  
In prior rulings rejecting student-athlete claims for employment status, the lower courts also have 
relied on U.S. Department of Labor guidance that student participation in interscholastic athletics and 
other extracurricular activities “conducted primarily for the benefit of the participants as a part of the 
educational opportunities provided to the student by the school or institution” is not work and 
does “not result in an employer-employee relationship between the student and the school. . . .” 

The Supreme Court has telegraphed its unanimous view that students are not the primary 
beneficiary of their participation in sports that generate billions of dollars for their schools.  
But Justice Kavanaugh noted the court left open whether student-athletes in some sports but not 
others could receive compensation.  For non-revenue-generating sports and other activities such as 
marching band, colleges may successfully argue that students are indeed the primary beneficiary of 
their participation.  That concept is key to why the law allows some internships to be unpaid. 

Even in revenue-generating sports, not all students may be paid equally.  Revenue and ratings are 
generated by the exploits of star players.  Justice Kavanaugh said an additional open question is how 
a salary cap that may be required to maintain competitive balance would be administered.  
Additionally, “given that there are now about 180,000 Division I student athletes, what is a financially 
sustainable way of fairly compensating some or all of those student athletes?” 

All nine justices consider the current system exploitative.  Said Justice Kavanaugh:  “The bottom line 
is that the NCAA and its member colleges are suppressing the pay of student athletes who 
collectively generate billions of dollars in revenues for colleges every year.  Those enormous sums of 
money flow to seemingly everyone except the student athletes.”   

On Wednesday, the NCAA voted to allow collegiate athletes to profit from their name, image, 
and likeness.  The Supreme Court’s ruling, then, is part of a disruptive tide of legislation, litigation, 
regulation, and institutional re-evaluation.  To that, Justice Kavanaugh’s spirited concurrence 
cries “Roll tide.” 
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