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Termination after employee’s protected activity may not be
unlawful retaliation

Court rules in favor of company despite employee's whistleblower protections
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An employer may not be liable for unlawful retaliatory termination even if an employee
previously protested suspected employer misconduct and even if the employee can further
show the timing of the termination makes the motive for the employee’s dismissal
suspicious. That is the lesson of a recent ruling by Oakland federal judge Araceli Martinez-
Olguin in Han v. Pfizer, Inc.

Background

Frank Han worked as director of global analytics on the compliance analytics team of
biopharmaceutical giant Pfizer under team lead Tara Palesh. The compliance division helps
Pfizer comply with the laws of the United States and other countries in which Pfizer
operates, including anti-bribery laws.

In 2020, Palesh was increasingly critical of Han’s performance, especially Han’s ability to
communicate practical information to the team and to deliver a usable analytics product.

In November 2021, Han sent a 15-page PowerPoint deck to Palesh and two other
colleagues flagging Pfizer’s unusual spending on potentially influential government officials
in China and other countries. Palesh encouraged Han’s efforts on this project, but noted
Han’s continued performance deficiencies mentioned in earlier performance reviews.

In March 2022, Palesh sent Han an email criticizing him for being unresponsive to team
members and late to team meetings. On Aug. 3, 2022, Palesh sent Han a formal notice of
underperformance, warning him that failure to improve would result in his termination.

About two weeks later, Han sent an email to upper management disputing the notice of
underperformance. He mentioned the work he had done uncovering irregular spending in
China and accused Palesh of workplace bullying.
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Pfizer investigated Han’s concerns. The company determined Palesh’s treatment of Han
was fair and that no further review was needed of Han’s concerns about company spending
in China. In November 2022, Pfizer terminated Han’s employment.

Han sued Pfizer for retaliating against him for being a whistleblower in violation of
California Labor Code section 1102.5 and for related claims. Martinez-Olguin granted
Pfizer’s motion for summary judgment and dismissed the lawsuit.

Han’s protected complaints, suspiciously timed termination

The judge rejected Pfizer’s argument that Han had not engaged in protected whistleblower
activity. Pfizer characterized Han’s November 2021 PowerPoint as nothing more than a
“routine progress update” on Palesh’s assignment to Han to identify compliance risks. But
section 1102.5 applies even to disclosures made as part of an employee’s job duties, the
judge said.

Han’s emailed rebuttal of his notice of underperformance in August 2022 was also
protected because it went beyond mere concerns about a personnel matter and included
troubling compliance concerns about Pfizer’s spending in China.

Martinez-Olguin additionally concluded that the roughly two-month gap between Han’s
rebuttal to his notice of underperformance and his termination established at least a
question that Han’s alleged whistleblowing influenced Pfizer’s decision to fire him.

Pfizer’s ‘legitimate, independent reasons’ for termination

The judge observed Palesh’s concerns about Han’s performance started years before the
first of Han’s two alleged whistleblowing activities. Palesh’s notice of Han’s
underperformance, which tracked criticism in earlier performance reviews, was developed
and delivered weeks before Han’s rebuttal to that notice. Moreover, in investigating Han’s
complaints of mistreatment, Pfizer heard from three co-workers who echoed Palesh’s
concerns that Han struggled to create deliverables and one other who said Han was a
difficult teammate.

“The undisputed evidence in the record shows that Pfizer would have terminated Han for
legitimate, independent reasons even if he did not engage in the alleged whistleblowing
because he received consistent criticism and warnings regarding his conduct years prior to
his termination.”

Han’s contention that Palesh was impeding his ability to do his job was irrelevant, the judge
said, without evidence that Palesh was impeding him from performing his job because of
his alleged whistleblowing.



Nor did it matter that Han received no emails criticizing his performance between June
2020 and March 2022. “The undisputed evidence shows that Han received consistent

criticism beginning in March 2020 and lasting until his termination. ... Han provides no
support for the assertion that criticism of his work need be in the form of an email.”

Consistency mattered. Palesh’s years of criticism of Han’s performance on the basis that
led to Han’s termination blocked Han from proceeding with his claim that an otherwise
suspiciously timed termination really resulted from his indisputably protected
whistleblowing activity.
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