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Columnist:  Emerging patchwork of 
workplace vaccination mandates 
By Dan Eaton 
August 16, 2021 | 6:00 AM 

Public health officials and workplace regulators continue to 
offer non-binding guidance to private and public entities 
seeking to limit access to their premises by employees and 
other to those fully vaccinated against COVID-19.  
That recently shifted when the state imposed a vaccination 
mandate on all health care workers. 

In other sectors, though, there remains a patchwork of 
employer generated vaccine mandates, quasi-mandates, 
and non-mandates.  Meanwhile, the California Division of 
Occupational Safety and Health (Cal/OSHA) requires all 
California employers at minimum to inform their employees 
about “the fact that vaccination is effective at preventing 
COVID-19, protecting against both transmission and serious 
illness or death.”   

Health care employees mandate 

On Aug. 5, California Public Health Officer Dr. Tomas Aragon ordered all workers at 14 kinds of private and 
public health care facilities to get vaccinated by Sept. 30.  There are narrow exceptions for workers with a 
qualifying medical reason or who object to vaccination on religious grounds.   

To be medically excused, the worker must give their employer a written statement signed by a physician or 
other licensed medical professional stating that the individual qualifies for the exemption – without describing 
the medical condition or disability that triggers the exemption – and indicating the probable duration of the 
worker’s inability to receive the vaccine, or indicating the duration is unknown or permanent.  
California employers imposing vaccine mandates in other settings should consider importing this protocol for 
medical exemptions. 

Exempt workers also must wear N95 or similar masks while at work and submit to regular COVID-19 testing. 

L.A, Superior Court prospective mandate 

On the heels of being hit with a $25,250 fine for COVID-19 workplace safety and health violations, 
the Los Angeles County Superior Court has ordered all of its 4.600 employees to be vaccinated.  Unlike most 
other recently announced employer vaccine mandates, employees have until 45 days after the Food and Drug 
Administration fully approves at least one COVID-19 vaccine to get vaccinated.  The FDA has issued 
emergency use authorization, not full approval, for current vaccines. 

Similar to other workplace vaccination mandates, court employees who have “a medical condition that 
prevents them from getting a vaccine, as verified by their medical provider, or those with a confirmed sincerely 
held religious belief that prohibits them from receiving a vaccine” may ask to be excused.   
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University vaccination mandate challenged based on professor’s “naturally acquired immunity” 

George Mason University (GMU), a state-sponsored school in Virginia, is requiring all faculty members who 
wish to teach on campus to submit proof of vaccination.  Those who remain unvaccinated, for whatever 
reason, may teach on campus only if they physically distance, wear a compliant mask, and undergo frequent 
COVID-19 testing. 

Todd Zywicki, an unvaccinated tenured professor at GMU Law School, filed suit in federal court earlier this 
month seeking to be treated the same way as those who are fully vaccinated because, he claims, 
he developed “naturally acquired immunity” from having recovered from COVID-19.  Prof. Zywicki’s doctor 
submitted a certification to the university that vaccination was unlikely to benefit Prof. Zywicki and could harm 
him.   

Prof. Zywicki asserted in his complaint that subjecting him to the restrictions imposed on all others who are 
unvaccinated, including those medically exempt from vaccination but who have not had COVID-19, 
would unjustifiably jeopardize his teaching effectiveness and future professional advancement. 

GMU rejected his request to be treated as though he were fully vaccinated.  The university cited Centers for 
Disease Control and Prevention (CDC) guidance that experts are uncertain how long those who have had 
COVID-19 are protected from getting sick again.  The CDC also pointed to studies showing “vaccination 
provides a strong boost in protection in people who have recovered from COVID-19.”   

Prof. Zywicki asserts in his complaint, among other things, that requiring him to choose between accepting 
restrictions that would render him less effective as a teacher and accepting a vaccine he claims he does not 
need violates his constitutional right to refuse unwanted and medically unnecessary care. 

Throughout the pandemic, however, courts have shown a broad, though not unlimited, willingness to let 
universities and other institutions decide for themselves what is necessary to keep members of their 
community safe based on public health guidance that is not demonstrably irrational.  Much of the legal analysis 
behind mandatory vaccination policies will be reconsidered if courts conclude that employers must treat 
unvaccinated individuals who previously have recovered from COVID-19 as though they have been 
vaccinated. 

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his practice focuses on 
defending and advising employers.  He also is an instructor at the San Diego State University Fowler College of Business 
where he teaches classes in business ethics and employment law.  He may be reached at eaton@scmv.com.  
His Twitter handle is @DanEatonlaw.   
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