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What if whistleblower discloses
employer misconduct to someone
already aware of it

By Dan Eaton
July 3, 2023 | 6:00 AM PT

California employers may not punish employees for
disclosing information about conduct an employee
reasonably believes is unlawful to, among others,

another employee with the power to address the arguable
misconduct. But is an employee’s job protected under
California Labor Code section 1102.5, the employee
whistleblower law, if the employee reports that suspected
illegality to someone already aware of it? Lower California
courts were split on that question.

The California Supreme Court unanimously ruled recently
in People ex rel. Garcia-Brower that an employer cannot
retaliate against an employee for disclosing information of
a reasonably suspected violation of the law even if the
employee makes that disclosure to someone who knew of
it.

(San Diego Union-Tribune)

Bartender complains to nightclub owner about unpaid wages

The case was brought by California Labor Commissioner Lilia Garcia-Brower on behalf of a former bartender,
identified in the opinion only as A.C.R, of Kolla’s Inc., an Orange County nightclub. When A.C.R. complained
to the club’s owner she had not been paid for her previous three shifts, the owner threatened to report A.C.R.
to immigration authorities, fired her, and told her never to return to the club.

The owner of the nightclub unquestionably had the authority to remedy A.C.R.’s complaint he had unlawfully
failed to pay her. But the owner also unquestionably knew he had engaged in that unlawful conduct.

Did the owner and club violate a law prohibiting retaliation “for disclosing information” of suspected illegality?
The California Court of Appeal said no because the employee didn’t tell the owner something he didn’t already
know.

California Supreme Court says law’s text and purpose support prohibiting retaliation for bartender’s
report to owner aware of arguable wrongdoing

The California Supreme Court reversed, siding with A.C.R. and the Labor Commissioner for two main reasons.
First, the text of the law favored A.C.R.’s position. Justice Goodwin Liu, writing for the court, said the word
“disclosure” is not limited to the revelation of something new or something the discloser believes is new.
“Although the word ‘disclose’ often refers to sharing previously unknown information, the word also means
bringing into view in a particular context a type of information to which the discloser tends to have special
access.” Employees tend to have special access to workplace wrongdoing, whether or not the recipient has
prior knowledge of it.
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Second, Justice Liu wrote, allowing an employee to sue for retaliation for disclosing information about
wrongdoing known to the recipient better serves the purpose of the whistleblower law than not allowing such a
suit would. “[T]he Legislature reasonably could have believed that wrongdoers themselves may often be well
positioned to correct their own violations and that being confronted by an employee about violations could
motivate an employer to correct these violations.”

Without antiretaliation protection, an employee also may hesitate to disclose a violation of the law she knows a
coworker previously had disclosed. In short, said Justice Liu, the narrow reading of the law adopted by the
court of appeal in this case would limit the ability of employees internally to report previously unreported
violations, corroborate a coworker’s disclosure, or encourage their employers to remedy violations of the law.

Ordinary workplace disputes not protected

The Supreme Court denied its reading of the law could convert everyday workplace disputes into whistleblower
cases. The law protects from retaliation only employees who disclose information of conduct the employee
reasonably believes is unlawful. That “excludes from whistleblower protection disclosures that involve only
disagreements over discretionary decisions, policy choices, interpersonal dynamics, or other nonactionable
issues.”

Anyway, Justice Liu added, an employer can defeat a claim of retaliation with clear and convincing evidence
that it would have taken the same action against the employee even if the employee had not engaged in
protected whistleblowing.

When a referee blows the whistle on a rule violation on a basketball court or football field, the offending player
usually knows what he at least arguably did wrong. But no whistle, no consequences. The core of this limited
analogy tracks the reasoning of the California Supreme Court’s decision that California’s whistleblower law
protects disclosures to those already aware of the violation.

Dan Eaton is a partner with the San Diego law firm of Seltzer Caplan McMahon Vitek where his practice
focuses on defending and advising employers. He also is an instructor at the San Diego State University
Fowler College of Business where he teaches classes in business ethics and employment law. He may be
reached at eaton@scmv.com. His Twitter handle is @DanEatonlaw.
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